Enforcement of Indigenous IP Rights - Analysis Worksheet
Example

	What material am I most concerned about?
	
	What uses of this material most concern me?
	

	Rights Analysis

	Tribal Laws & Protocols (Resolutions, Ordinances, Codes, Common law, Protocol, etc.)

	How is this material owned or protected? What laws, rules, protocols apply to it?
	How do you know when this material has been misused, appropriated, abused?
	Who enforces?
	How should violations be repaired?  Other consequences?
	How can the archive help educate, enforce, repair?

	
	
	
	
	

	IP Laws (Copyright, TM, Patent, Trade Secrets, Rights of Publicity) 

	What IP rights apply?
	Owner of IP rights
	How is right violated?
	Limitations
	Who enforces?
	How should violations be repaired? Other consequences?
	How can the archive help educate, enforce, repair?

	
	
	
	

	 
	
	

	Private Agreements (Adhesion Contracts,  MoUs/MoAs, Deeds of Gift, etc.)

	Rights established in agreement
	Parties to Contract
	How are rights violated?
	Limitations
	Who enforces?
	How should violations be repaired? Other consequences?
	How can the archive help educate, enforce, repair?

	

	
	
	
	
	
	





EXAMPLE:

	What material am I most concerned about?
	Ceremonial songs recorded by Laura Boulton in LOC, Indiana U, Smithsonian, and other archives.
	What uses of this material most concern me?
	Public can access them; can play, post online, manipulate, without proper authority; “deep fakes” - possibly of using AI to create things using voices of katsinam, Hopi ancestors, etc.

	Rights Analysis

	Tribal Laws & Protocols (Resolutions, Ordinances, Codes, Common law, Protocol, etc.)

	How is this material owned or protected? What laws, protocols apply? 
	How do you know when this material has been misused, appropriated, abused?
	Who can enforce?
	How should violations be repaired?  Other consequences?
	How can the archive help educate, enforce, repair?

	Three categories:
-Some is restricted ceremonial material
-Some can be used without permission, but only according to local protocols and for the benefit of the village
-Some can be used by anyone.
	-Any use of restricted material (copying, performing, posting on social media, etc.) is prohibited.
-Use of village material without permission is prohibited if not done according to protocol, or for selfish purposes
-Material available to anyone can be heard by anyone, but copyright should govern use.
	-Restricted: Ceremonial society leader
-Village Material: Village leader
-Publicly available: copyright holder
	-Restricted: follow protocol; return all copies
-Village material: follow protocol
-Publicly available: copyright damages and injunction
	Provide labels; require downstream users to follow Tribal law before given access

	IP Laws (Copyright, TM, Patent, Trade Secrets, Rights of Publicity) 

	Applicable Rights
	Owner
	How is right violated?
	Limitations
	Who can enforce?
	How should violations be repaired? Other consequences?
	How can the archive help educate, enforce, repair?

	Copyright – 
1. Songs (excludes facts / histories / processes)
2. Sound recordings




R of P (Voice)
	
1. Yeewa (composer)

2. Performer (and possibly recordist after 1978)

Performer
	
1. Copy, Modify Distribute, Public Perf w/o permiss.
2. Same + Digital audio trans.



Unauthorized commercial use
	
1. Could be too old; archival & research exception; fair use
2. Same (no public performance right)



Voice must be identifiable, distinctive
	 
1. Composer (or family members if deceased)
2. Performers (or family members if deceased)


Performer (only during life)
	
1. Damages; possibly injunction


2. Same




1. Damages
	
Notify patrons about potential violations; require permission before access; repatriate material not owned; prohibit acceptance of material where provenance is not clear, unless a plan is implemented to identify rights holders. 

	Private Agreements & Internal Policies (Terms of Use,  MoUs/MoAs, Deeds of Gift, etc.)

	Rights established in agreement/policy
	Parties to Contract
	How are rights violated?
	Limitations
	Who can enforce?
	How should violations be repaired? Other consequences?
	How can the archive help educate, enforce, repair?

	Policy - Notification of access, consultation
	N/A
	Granting access without notifying Hopi Tribe
	May not be legally able to restrict access
	Library staff
	Repatriation?
	Provide labels on materials and in databases; require written permission before access; repatriate and return if possible.



*These are only a few examples.  There may be other enforcement options available.

